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Blueprint	of	Presenta:on	

•  Relevance	
•  Fla.	Stat.	497.005(39)	Defined	
•  Case	Law	
•  Applica:on	
•  Contact	



Objec:ve	
•  Upon	conclusion	of	this	presenta:on,	par:cipants	should	gain:	

–  An	introduc:on	to	Fla.	Stat.	497.005(39)	
–  Knowledge	 of	 the	 statute	 and	 its	 loca:on	 in	 determining	 legally	

authorized	persons	
–  An	understanding	of	how	the	statute	is	defined	
–  An	 in	 depth	 understanding	 of	 the	 priority	 of	 a	 legally	 authorized	

person	
–  A	breakdown	of	the	requirements	for	each	category	of	person	eligible	

to	be	a	legally	authorized	person	pursuant	to	the	statute		
–  A	thorough	understanding	of	how	the	statute	directly	correlates	to	all	

methods	of	disposi:on	
–  The	 ability	 to	 iden:fy	 legally	 authorized	 persons	 in	 real	 :me	 aVer	

seeing	the	applica:on	of	497.005(39)	in	past	situa:ons	
–  An	ability	to	assess	and	correctly	iden:fy	legally	authorized	persons	



General	Rule	

•  In	 the	absence	of	a	 testamentary	disposi:on,	
the	spouse	of	the	deceased	or	the	next	of	kin	
has	the	right	to	the	possession	of	the	body	for	
burial	or	other	 lawful	disposi:on.	 See	Kirksey	
v.	Jernigan,	45	So.2d	188,	189	(Fla.1950)		



NOTE:	

	 The	 following	 list	 of	 “legally	 authorized	
person”	as	defined	by	the	Florida	Statutes	are	
listed	 in	order	of	priority.	 	Members	 licensed	
by	the	Board	of	Funeral	Directors	should	start	
with	 one	 and	 proceed	 down	 only	 if	 no	 one	
meets	the	criteria	as	defined	per	the	statute.	



Florida	Statute	497.005(39)	
Legally	authorized	persons	are:	
1.  Decedent	
2.  Individual	+	Designated	+	Authorized	by	Decedent	who	served	as	a	member	of	the	Armed	Forces	
3.  Surviving	Spouse	
4.  Children	
5.  Parent	
6.  Sibling	
7.  Grandchild	
8.  Grandparent	
9.  Next	degree	of	kinship	
In	addi2on,	 the	term	may	 include,	 if	no	 family	member	exists	or	 is	available,	 the	guardian	of	 the	dead	
person	at	the	2me	of	death;	the	personal	representa2ve	of	the	deceased;	the	a?orney	in	fact	of	the	dead	
person	at	the	2me	of	death;	the	health	surrogate	of	the	dead	person	at	the	2me	of	death;	a	public	health	
officer;	the	medical	examiner,	county	commission,	or	administrator	ac2ng	under	part	II	of	chapter	406	or	
other	public	administrator;	a	representa2ve	of	a	nursing	home	or	other	health	care	ins2tu2on	in	charge	
of	final	disposi2on;	or	a	friend	or	other	person	not	listed	in	this	subsec2on	who	is	willing	to	assume	the	
responsibility	as	the	legally	authorized	person.	Where	there	is	a	person	in	any	priority	class	listed	in	this	
subsec2on,	 the	 funeral	 establishment	 shall	 rely	 upon	 the	 authoriza2on	 of	 any	 one	 legally	 authorized	
person	 of	 that	 class	 if	 that	 person	 represents	 that	 she	 or	 he	 is	 not	 aware	 of	 any	 objec2on	 to	 the	
crema2on	 of	 the	 deceased's	 human	 remains	 by	 others	 in	 the	 same	 class	 of	 the	 person	 making	 the	
representa2on	or	of	any	person	in	a	higher	priority	class.”	

	



Fla.	Stat.	497.005(39)(a)	

•  The	decedent,	when	wricen	inter	vivos	(while	
alive)	authoriza:ons	and	direc:ons	are	
provided	by	the	decedent(Standard	is	clear	
and	convincing	evidence)	
– Simply	put	you	need:	wri?en	instruc2ons	made	by	
the	decedent	while	ALIVE	

–  If	NO	wri:ng	exists,	proceed	to	the	next	person	on	
the	list	

	



Fla.	Stat.	497.005(39)(b)	
•  The	person	designated	by	the	decedent	as	authorized	to	

direct	disposi:on	pursuant	to	Pub.	L.	No.	109-163,	s.	564,	
as	listed	on	the	decedent’s	United	States	Department	of	
Defense	Record	of	Emergency	Data,	DD	Form	93,	or	its	
successor	form,	if	the	decedent	died	while	serving	military	
service	as	described	in	10	U.S.C.	s.	1481(a)(1)-(8)	in	any	
branch	of	the	United	States	Armed	Forces,	United	States	
Reserve	Forces,	or	Na:onal	Guard	
–  If	the	decedent	was	not	ac2vely	serving	at	the	2me	of	death,	
this	provision	is	not	applicable	and	you	may	proceed	to	the	next	
legally	authorized	person	listed	in	the	statute.	

–  If	you	are	unsure	of	service,	do	your	due	diligence	by	asking	
rela:ves,	friends,	or	doing	a	basic	internet	search.	



Fla.	Stat.	497.005(39)(c)	

•  The	 surviving	 spouse,	 unless	 the	 spouse	 has	 been	
arrested	for	commifng	against	the	deceased	an	act	of	
domes:c	violence	as	defined	in	s.	741.28	that	resulted	
in	or	contributed	to	the	death	of	the	deceased	

•  741.28(2)	Domes:c	Violence	=	assault,	aggravated	assault,	bacery,	
aggravated	 bacery,	 sexual	 assault,	 sexual	 bacery,	 stalking,	
aggravated	 stalking,	 kidnapping,	 false	 imprisonment,	 or	 any	
criminal	offense	resul:ng	in	physical	injury	or	death…	

–  Simply	put:	Spouse	is	alive	AND	he/she	did	NOT	cause	the	
death	of	decedent	

–  If	 there	 is	 NO	 surviving	 spouse	 OR	 the	 surviving	 spouse	
caused	the	death	of	the	decedent,	proceed	next	on	the	list	

	



Fla.	Stat.	497.005(39)(d)	

•  A	 son	 or	 daughter	who	 is	 18	 years	 of	 age	 or	
older	
– Son	or	daughter	needs	 to	be	by	birth	or	 by	 legal	
adop:on		

–  If	 no	 children	 exist,	 proceed	 to	 the	 next	 person	
authorized	



Fla.	Stat.	497.005(39)(e)	

•  A	parent	
– Birth	 mother	 or	 legally	 adop:ve	 mother	 of	
decedent	or	

– Birth	father	or	legally	adop:ve	father	of	decedent	



Fla.	Stat.	497.005(39)(f)	

•  A	brother	or	 sister	who	 is	 18	 years	of	 age	or	
older	
– Brother	 or	 sister	 from	 mother	 by	 birth	 or	 legal	
adop:on		

– Brother	 or	 sister	 from	 father	 by	 birth	 or	 legal	
adop:on	

– Step	brothers	and	step	sisters	do	not	apply	here	



Fla.	Stat.	497.005(39)(g)	

•  A	grandchild	who	is	18	years	of	age	or	older	
– Grandchild	must	be	the	birth	or	legally	adopted	
son/daughter	of	decedents’	son/daughter	



Fla.	Stat.	497.005(39)(h)	

•  Grandparent	
– Grandparent	 must	 be	 by	 direct	 bloodline	 or	 by	
legal	adop:on	



Fla.	Stat.	497.005(39)(i)	

•  Any	person	in	the	next	degree	of	kinship.	



As	a	Last	Resort:	
If	no	family	member	exists	OR	if	no	family	member	is	available:	
1.  The	guardian	of	the	dead	person	at	the	:me	of	death	
2.  The	personal	representa:ve	of	the	deceased		
3.  The	acorney	in	fact	of	the	dead	person	at	the	:me	of	death	
4.  The	health	surrogate	of	the	dead	person	at	the	:me	of	death	
5.  A	public	health	officer	
6.  The	 medical	 examiner,	 county	 commission,	 or	 administrator	

ac:ng	under	part	II	of	chapter	406	or	other	public	administrator		
7.  A	 representa:ve	 of	 a	 nursing	 home	 or	 other	 health	 care	

ins:tu:on	in	charge	of	final	disposi:on	
8.  A	friend	or	other	person	not	listed	in	this	subsec:on	who	is	willing	

to	assume	the	responsibility		as	the	legally	authorized	person.	



NOTE:	

	 Where	 there	 is	 a	 person	 in	 any	 priority	 class	
l i s ted	 in	 th is	 subsec:on,	 the	 funera l	
establishment	 shall	 rely	 upon	 the	 authoriza:on	
of	any	one	legally	authorized	person	of	that	class	
if	 that	 person	 represents	 that	 she	 or	 he	 is	 not	
aware	 of	 any	 objec:on	 to	 all	 methods	 of	 final	
disposi0on	of	 the	deceased’s	human	remains	by	
others	in	the	same	class	of	the	person	making	the	
representa:on	 or	 of	 any	 person	 in	 a	 higher	
priority	class.	









Summary	of	Arthur	v.	Millstein	
In	the	case	of	Arthur	v.	Milstein,	949	So.	2d	1163	(Fla.	Dist.	Ct.	App.	2007),	Arthur	as	natural	mother	and	
next	 of	 kin	 of	 the	 decedent,	 Anna	Nicole	 Smith,	 and	Howard	 K.	 Stern	 as	 the	 person	 named	 Personal	
Representa2ve	in	her	Last	Will	and	Testament,	could	not	agree	on	where	Anna	Nicole	should	be	buried.	
Another	individual	in	this	controversy	was	Richard	Milstein,	who	had	been	appointed	by	the	court	as	the	
guardian	ad	litem	of	Dannielynn	Hope	Marshall	Stern,	the	daughter	and	minor	child	of	the	decedent.	He	
spoke	 on	 behalf	 of	 Anna	Nicole’s	 daughter.	As	 her	mother,	 Vergie	 argued	 that	 she	 had	 the	 decision-
making	 power	 because	 of	 Florida	 Statute	 497.005(37).	Mr.	Milstein,	 on	 behalf	 of	 Anna	 Nicole’s	 only	
living	 child,	 argued	 that	 he	 had	 the	 right	 to	 make	 the	 decision	 based	 upon	 Florida	 Statute	 406.50	
because	 the	 body	 had	 been	 kept	 at	 the	 Medical	 Examiner’s	 Office	 and	 the	 Medical	 Examiner’s	 Act	
therefore	controlled.	
							
The	Court	found	the	following	facts	with	respect	to	Anna	Nicole	Smith	to	have	been	shown	by	clear	and	
convincing	evidence:		
	
•  Daniel	Wayne	Smith	was	the	most	important	person	in	Anna	Nicole	Smith	life.		
•  The	choice	of	Daniel	Wayne	Smith's	final	res:ng	place	was	the	most	significant	choice	Anna	Nicole	

Smith	made	in	the	last	months	of	her	life.		
•  Anna	Nicole	Smith	had	planned	to	be	buried	next	to	her	son	Daniel	Wayne	Smith	for	many	years	

before	his	death.		
•  Daniel	Wayne	Smith	is	buried	in	the	Bahamas.		
•  Anna	Nicole	Smith's	last	ascertainable	wish	with	respect	to	the	disposi:on	of	her	remains	was	that	

she	be	buried	in	the	Bahamas	next	to	her	son	Daniel	Wayne	Smith.		



Arthur	v.	Millstein	takeaways	
•  The	 individual	who	gets	PRIORITY	as	a	 legally	authorized	person	 is	

the	decedent	IF	the	decedent	expressed	his	wishes	in	wri:ng	while	
alive.	

•  The	 remaining	persons	who	qualify	 as	 a	 legally	 authorized	person	
are	 individuals	 who	most	 likely	 knew	 the	 decedent	 in	 the	 courts	
best	 efforts	 to	 gefng	 to	 as	 close	 to	 the	 decedent’s	 wishes	 as	
possible.	

•  The	“priority	list”	in	the	statute	can	be	disputed.	 	In	the	event	the	
legally	authorized	person	is	ques:oned	concerning	their	knowledge	
or	 ability	 to	 make	 the	 decisions	 that	 the	 decedent	 would	 have	
wanted,	 the	 court	 will	 use	 a	 clear	 and	 convincing	 standard	 to	
determine	the	decedent’s	intent.	

•  The	 ul:mate	 goal	 in	 selec:ng	 a	 legally	 authorized	 person	 is	 to	
honor	the	wishes	of	the	decedent	of	how	the	decedent	would	have	
wanted	their	body	disposed	of.	











Summary	of	Andrews	v.	McGowan	
AVer	 authorizing	 his	 wife’s	 remains	 to	 be	 picked	 up	 from	 one	 funeral	 home	 and	
delivered	 to	 another,	 decedents	 daughter	 filed	 suit,	 asking	 the	 court	 to	 order	 her	
mother’s	 remains	 be	 turned	 over	 to	 her.	 An	 order	 was	 entered	 and	 decedents	
daughter	followed	up	with	suit	against	both	funeral	homes,	and	decedents	spouse	for	
releasing	 her	 mother’s	 remains	 without	 her	 consent	 to	 her	 father.	 Appellee	 cited	
470.002(18).	As	such,	appellants	challenged	the	applica:on	of	the	statute,	arguing	the	
statute	was	 simply	part	of	 regulatory	 scheme	 for	 funeral	homes	and	 in	no	way	was	
intended	 to	 decide,	 among	 survivors,	 the	 legal	 right	 to	 dispose	 of	 the	 remains	 of	
another.	 The	 court	 held	 on	 appeal	 that	 surviving	 spouse,	 as	 lawful	 husband	 of	 the	
decedent,	was	the	legally	authorized	person	to	direct	the	disposi:on	of	the	decedent's	
remains.	 Furthermore,	 the	 court	 determined	 that	 the	 then	 Florida	 Statute,	
470.002(18),	 gave	 guidance	 to	 funeral	 home	 operators	 by	 clearly	 delinea:ng	 the	
priority	of	those	persons	who	were	legally	authorized	to	make	funeral	arrangements	
for	a	deceased	person.				
	
	



Andrews	v.	McGowan	takeaways	
•  Pursuant	to	case	law,	courts	will	interpret	the	statute	for	a	legally	authorized	

person,	to	provide	the	surviving	spouse	with	priority	to	make	decisions	regarding	
final	disposi:on	IF	there	was	no	testamentary	direc:on	made	in	wri:ng	while	the	
decedent	was	alive.	

•  If	there	is	no	surviving	spouse,	next	of	kin	will	follow.	
•  In	the	event	spouses	are	legally	separated	or	divorced	at	the	:me	of	the	

decedent’s	death,	estrangement	or	separa:on	is	only	ONE	factor	to	be	considered,	
in	addi:on	to	other	relevant	factors.		

•  In	order	to	defeat	the	surviving	spouse’s	right	to	make	decisions	regarding	final	
disposi:on,	the	individual	contes:ng	the	surviving	spouse’s	decision	will	need	to	
show:	
–  Separa:on	at	:me	of	death	of	decedent	AND	
–  The	surviving	spouse	abandoned	decedent		

•  Surviving	spouses	although	legally	separated	is	priority	in	determining	final	
disposi:on		

•  Separa:on	is	NOT	divorce.		Divorce	severs	the	rela:onship	and	therefore	no	rights	
vest	in	making	final	disposi:ons	



Factual	Scenario	#1		
•  Tom	and	Mary	are	married	with	 two	 (2)	minor	children.	Mary	 is	deeply	 religious	

and	 has	 always	 told	 Tom	 that	 she	 wants	 to	 buried	 and	 never	 cremated.	
Unbeknownst	 to	 Tom,	 Mary	 has	 a	 will	 she	 draVed	 on	 a	 receipt	 from	 Popeyes	
chicken	locked	in	a	safe	deposit	box	at	the	local	SunTrust	bank,	just	in	case	anyone	
ever	needs	to	know	how	she	wants	her	body	to	be	cared	for	aVer	death.	Mary’s	
mother	knows	all	about	the	safe	deposit	box	and	its	contents	but	doesn’t	plan	to	
ever	 tell	 anyone	because	 she	would	 actually	 prefer	 to	 use	 the	 insurance	money	
from	her	daughter’s	death	for	a	less	expensive	service.	Mary’s	mother	knows	Tom	
plans	to	spend	all	of	the	insurance	money	he	receives	from	his	wife’s	death	on	a	
new	 BMW	 and	 she’ll	 be	 stuck	 with	 making	 the	 arrangements	 and	 paying	 the	
funeral	home.	Sadly,	Mary	got	really	ill	and	appointed	her	brother	as	her	Power	of	
Acorney.	Mary	later	died,	from	a	heart	condi:on,	while	in	hospice	care,	just	three	
(3)	months	aVer	she	appointed	her	brother	as	Power	of	Acorney.		

Assume	 that	 the	will	Mary	draVed	met	all	 the	 requirements	 to	establish	a	valid	will	
and	 the	 appointment	 of	 her	 brother	 as	 Power	 of	 Acorney	was	 valid.	 Now,	 assume	
Mary’s	 mother	 met	 with	 you	 to	 plan	 the	 services	 for	 her	 daughter	 and	 there	 is	 a	
dispute	 regarding	 who	 is	 the	 legally	 authorized	 person	 to	 handle	 Mary’s	 final	
disposi:on.	How	do	you	resolve	the	dispute?	



Factual	Scenario	#2	
•  Jay	 and	 Tay	 are	 long	 :me	 domes:c	 partners.	 They’ve	 always	 wanted	 to	 be	 married	 and	

eventually	did	so	aVer	the	Supreme	Court	legalized	same	sex	marriage.	One	day,	Jay	and	Tay	
got	 into	 a	 huge	 domes:c	 dispute	 and	 Jay	 was	 arrested	 and	 sent	 to	 county	 jail	 for	 a	 few	
months.	While	in	jail,	Jay	received	a	call	from	Tay’s	mother	informing	him	that	Tay	had	been	
killed	 in	 a	 terrible	 car	 accident	 on	 his	 way	 to	 Texas.	 Tay	 and	 Jay	 were	 always	 very	
uncomfortable	with	 the	conversa:on	of	death	and	never	discussed	how	they	wanted	their	
final	disposi:ons	to	be	carried	out.	Day,	Tay	and	Jay’s	adult	adop:ve	son	always	recalled	Tay	
saying	he	wanted	to	be	cremated	but	wasn’t	sure	if	he	really	meant	it.	Tragically,	on	the	way	
to	 the	 funeral	home	 to	plan	Tay’s	arrangements,	Day	was	hit	by	a	 train	while	crossing	 the	
train	tracks	as	he	was	listening	to	Beyonce’s	“lemonade”	with	his	Beats	by	Dre	headphones.	
Upon	hearing	 the	 news	 of	Day’s	 un:mely	 death,	 Tay’s	mother	 had	 a	 heart	 acack	 and	 fell	
dead	 in	Publix.	Eager	to	 lay	her	friend’s	body	to	rest,	Tay’s	best	 friend	came	to	the	funeral	
home	to	plan	his	services.	Because	Tay’s	body	was	in	Texas,	the	funeral	director	sent	a	lecer	
to	 Jay,	while	 in	 county	 Jail	 and	asked	him	 to	 sign	 the	 lecer	authorizing	a	Houston	medical	
examiner	to	release	his	husband’s	body	to	a	 local	funeral	home	to	ship	back	to	Florida.	Jay	
signed	 the	 lecer	and	mailed	 it	 back	 to	 the	 funeral	home.	 Seven	 (7)	days	 later,	 aVer	being	
released	from	jail,	 Jay	contacted	the	funeral	home	to	plan	his	husband’s	arrangements	but	
learned	that	arrangements	had	already	been	made	by	Tay’s	best	friend.	

Assume	Tay	has	no	other	living	rela:ves	but	has	a	will,	which	is	locked	away	in	a	safe	located	in	
his	vaca:on	cabin.	Assume	no	one	knows	about	the	will.	Who	is	the	legally	authorized	person?		




